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Background: Insurance Commissioner
brought action as liquidator for approval of
settlement entitling insolvent company's re-
mmsureds to $78 million if they submitted
all claims to liquidator without pursuing
claims against company's reinsurers. The
Superior  Court, Merrimack  County,
McGuire, J., ruled in favor of liquidator.
Insured and reinsurers appealed. The Su-
preme Court vacated order. On remand, the
Superior Court approved the agreement. In-
sured and reinsurers appealed.

Holdings: The Supreme Court, Duggan, J.,
held that:

(1) liquidator had authority to enter the
agreement;

(2) payments to the reinsureds were
“administration costs” with first priority
for payment;

(3) evidence supported conclusion that the
payments were necessary; and

(4) the agreement was fair and reasonable.

Affirmed.
West Headnotes

{1] Insurance 217 €1365

217 Insurance
217VI Financial Impairment
217VI(A) In General
217k1362 Assets
217k1365 k. Listing and Col-
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lection. Most Cited Cases
Insurance 217 €&1405

217 Insurance
217VI Financial Impairment
217VI(C) Supervisors, Liquidators,
Conservators, Rehabilitators or Receivers
217k1405 k. Powers and Duties.
Most Cited Cases

Insurance 217 €&=1414

217 Insurance
217V1 Financial Impairment
217VI(D) Claims

217k1414 k. Priorities. Most
Cited Cases
Liquidator had authority to enter agreement
entitling insolvent company's rcinsureds to
$78 million if they submitted all claims to
liquidator without pursuing claims against
company's reinsurers and had authority to
treat the payment as class 1 payment for ad-
ministrative expenses, even though rein-
sureds were in class V; liquidator had
broad authority to take all necessary and
appropriate action in collecting company's
assets, and no statute barred payment of
administration costs 1o lower priority cred-
itors in order to collect an asset. RSA
402-C:25, 402-C:44.

[2] Insurance 217 €=1365

217 Insurance
217VI1 Financial Impairment
217VI(A) In General
217k1362 Assets
217k1365 k. Listing and Col-
lection. Most Cited Cases
The liquidator has broad authority to take
all necessary and appropriate action in col-
lecting the assets of an insolvent insurer.
RSA 402-C:25.
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[3] Insurance 217 €=1414

217 Insurance

217VI Financial Impairment

217VI(D) Claims
217k1414 k. Priorities. Most

Cited Cases
Liquidator's payments to insolvent com-
pany's reinsureds under proposed agree-
ment requiring them to submit all claims to
liquidator without pursuing claims against
company's reinsurcrs were “administration
costs” with first priority for payment; even
though reinsureds’ claims against company
arose pre-liquidation and even if claims
and rights to payment arising pre-
liquidation could not constitute administra-
tion costs, the reinsureds' right to payment
under the proposed agreement arose post-
liquidation. RSA 402-C:44(1).

[4] Insurance 217 €=1414

217 Insurance
217VT] Financial Impairment
217VI(D) Claims

217k1414 k. Priorities. Most
Cited Cases
Liquidator's payments to insolvent com-
pany's reinsureds under proposed agree-
ment requiring them (o submit all claims to
liquidator without pursuing claims against
company's reinsurers did not create an im-
permissible subclass by splitting class V
mto two groups; payments of class 1 ad-
ministration costs, by definition, were not a
distribution to a lower priority class and
therefore did not create a subclass of lower
priority creditors. RSA 402-C:44.

[5] Insurance 217 €51365

217 Insurance
217VI Financial Impairment
217VI(A) In General
217k1362 Assets
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217k1365 k. Listing and Col-
lection. Most Cited Cases

Insurance 217 €-1399

217 Insurance
217V1 Financial Impairment
217VI(B) Proceedings

217k1399 k. Costs and Expenses.
Most Cited Cases
Evidence supported conclusions that in-
solvent company's reinsureds would not
file and prosecute claims without a finan-
cial incentive and that liquidator's pay-
ments to them in exchange for submitting
claims to liquidator, not company's rein-
surers, were necessary administration costs
of preserving and recovering company's as-
sets from reinsurers; testimony indicated
that reinsureds had no economic incentive
to prosecute their claims, and uncertainty
existed as 1o whether cut-through deals
between reinsureds and reinsurers were
legally permissible. RSA 402-C:44(1).

[6] Appeal and Error 30 €846(1)

30 Appeal and Error
30X VI Review
30XVI(A) Scope, Standards, and Ex-
tent, in General
30k844 Review Dependent on
Mode of Trial in Lower Court
30k846 Trial by Court in Gen-

30k846(1) k. In General.
Most Cited Cases

eral

Appeal and Error 30 €1010.2

30 Appeal and Error
30X VI Review
30XVI(I) Questions of Fact, Ver-
dicts, and Findings
30X VII)3 Findings of Court
30k1010 Sufficiency of Evid-
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ence in Support

30k1010.2 k. Total Failure
of Proof. Most Cited Cases
The Supreme Court will uphold the superi-
or court's findings and rulings unless they
lack evidential support or are legally erro-
neous.

[71 Appeal and Error 30 €5994(3)

30 Appeal and Error
30XVI Review
30XVI(I) Questions of Fact, Ver-
dicts, and Findings
30XVI(D1 In General
30k994 Credibility of Wit-

30k994(3) k. Province of
Trial Court. Most Cited Cases

NEsses

Appeal and Error 30 <~1011.1(6)

30 Appeal and Error
30XVI Review
30XVI(I) Questions of Fact, Ver-
dicts, and Findings
30X V(D)3 Findings of Court
30k1011 On Conflicting Evid-

30k1011.1 In General
30k1011.1(6) k. Credib-
ility and Number of Witnesses. Most Cited
Cases

ence

Appeal and Error 30 €-1012.1(2)

30 Appeal and Error
30XVI Review
30XVI(I) Questions of Fact, Ver-
dicts, and Findings
30XVI(I)3 Findings of Court
30k1012 Agamst Weight of

30k1012.1 In General
30k1012.1(2) k.
Province of Trial Court. Most Cited Cases

Evidence
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The Supreme Court defers to the superior
court's resolution of conflicting testimony,
evaluation of credibility, and determination
of the weight to be given evidence.

[8] Insurance 217 €1412

217 Insurance
217VI Financial Impairment
217VI(D) Claims

217k1412 k. In General. Most
Cited Cases
Liquidator's proposed agreement to pay
$78 million to insolvent company's rein-
sureds if they submitted all claims to li-
quidator without pursuing claims against
company's reinsurers was fair and reason-
able; evidence indicated that reinsureds
would not have filed claims against estate
without financial incentive, their claims
totaled approximately $231 million, collec-
tion proceedings against reinsurers would
likely be lengthy, complex, and difficult,
and the agreement increased the likelihood
that class II claims of policyholders would
be paid.
**713 Rackemann, Sawyer & Brewster, of
Boston, Massachusetts (J. David Leslie and
Eric A. Smith on the brief, and Mr. **714
Leslie orally), and Kelly A. Ayotte, attor-
ney general (J. Christopher Marshall, attor-
ney, on the brief), for the petitioner, the
Commissioner of Insurance of the State of
New Hampshire as Liquidator of the Home
Insurance Company.

Lovells, of New York, New York (Gary S.
Lee & a. on the brief, and Pieter Van Tol
orally), and Orr & Reno, P.A., of Concord
(Ronald L. Snow and Lisa Snow Wade on
the brief), for intervenors Century Indem-
nity Company, Pacific Employers Insur-
ance Company, ACE Property and Casu-
alty Insurance Company, and ACE Amer-
ican Reinsurance Company.
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Downs Rachlin Martin, PLLC, of Burling-
ton, Vermont (Andre [D. Bouffard and Eric
D. Jones on the brief, and Mr. Bouffard or-
ally) for intervenor Benjamin Moore &
Company.

Rebecca W. McElduft, of Kansas City,
Missouri, by brief, and Sheehan Phinney
Bass + Green, P.A., of Manchester (Bruce
A. Harwood and James P. Harris on the
brief) for the National Association of In-
surance Commissioners, as amicus curiae.

Wiggin & Nourie, P.A.,, of Manchester
(Doreen F. Connor on the brief), and
Dykema Gossett PLLC, of Detroit,
Michigan (Suzanne Sahakian on the brief)
for the National Conference of Insurance
Guaranty Funds, as amicus curiae.

Orr & Reno, P.A., of Concord (Lisa Snow
Wade on the brief), and Tracy W. Laws
and Matthew T. Wulf, of Washington,
D.C., by brief for the Reinsurance Associ-
ation of America, as amicus curiae.

DUGGAN, J.

*474 The intervenors, Century Indemnity
Company, Pacific Employers Insurance
Company, ACE Property and Casualty In-
surance Company, ACE American Rein-
surance Company (collectively, the ACE
Companies) and Benjamin Moore & Com-
pany (BMC), appeal orders of the Superior
Court (McGuire, J.) granting the motion of
the petitioner, the New Hampshire Com-
missioner of Insurance (commissioner) as
liquidator of the Home Insurance Company
(Home), for approval of a proposed agree-
ment with certain insureds and reinsureds
of Home. Under the proposed agreement,
these entities would receive payments of
approximately $78 million in exchange for
filing reinsurance claims against Home.
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The superior court granted the commis-
sioner's motion upon finding that: (1) the
commissioner was authorized to enter into
the proposed agreement; (2) the proposed
agreement was necessary 10 maximize the
recovery of Home's assets and protect the
interests of the insureds and creditors; and
(3) the proposed agreement was fair and
reasonable. We affirm.

The record supports the following facts.
The ACE Companies are reinsurers of
Home. BMC is a policyholder claimant
“with numerous open liability claims”
against Home. Prior to becoming insolvent,
Home was domiciled in New Hampshire,
and licensed and regulated by the New
Hampshire Insurance Department. Home
operated an unincorporated branch in the
United Kingdom, its “UK Branch,” through
which it wrote property and casualty insur-
ance and reinsurance.

Home conducted business in the United
Kingdom as a member of the American
Foreign Insurance Association (AFIA), an
unincorporated association of American in-
surance companies that wrote insurance
and reinsurance. As a member of the
AFIA, Home entered into insurance and re-
insurance agreements (collectively, the
AFIA treaties) with certain entities in the
United Kingdom (collectively, the AFIA
Cedents). Home then obtained reinsurance
on these agreements from member com-
panies in the AFIA and other third party re-
msurers.

**715 In 1984, CIGNA Insurance Com-
pany purchased the AFIA. As part of that
transaction, Insurance Company of North
America (INA), a subsidiary of CIGNA,
entered into an Insurance and Reinsurance
Assumption Agreement (assumption agree-
ment) with Home and other participating
members of the AFIA. Pursuant to the as-
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sumption agreement, INA assumed the in-
surancc and reinsurance liabilities of Home
with respect to Home's operations in the
United Kingdom, and agreed to bear the re-
lated costs and expenses of administering
this business. Significantly, the assumption
agreement contains an insolvency clause
requiring INA to pay obligations directly to
Home, or Home's liquidator, in the event of
Home's insolvency.

*475 In 1996, as part of a corporate re-
structuring, Century Insurance Company
(Century) succeeded to INA's rights and
obligations under the assumption agree-
ment and became required to reinsure
Home for all of its obligations to the AFIA
Cedents. Century became part of the ACE
Companies in 1999, thereby obligating the
ACE Companies to pay all claims submit-
ted against Home by the AFIA Cedents un-
der the AFIA.

Proceedings against Home under the In-
surers Rehabilitation and Liquidation Act,
RSA ch. 402-C (2006), were 1initiated when
the commissioner petitioned the superior
court for an Order of Rehabilitation for
Home. On March 5, 2003, the superior
court entered an Order of Rehabilitation for
Home and appointed the commissioner to
be Home's rehabilitator. On May 8, 2003,
in conjunction with an application for an
order of liquidation in New Hampshire, the
commissioner petitioned the High Court of
Justice in London (English Court) to ap-
point a Joint Provisional Liquidation (JPL)
team for Home under English law. While
this provisional liquidation proceeding
took place in the United Kingdom, the li-
quidation of Home is under the primary
jurisdiction of the superior court. On June
13, 2003, the superior court entered a li-
quidation order declaring Home insolvent
and appointing the commissioner as the li-
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quidator of Home's estate.

Pursuant to RSA 402-C:21, 1 (2006), RSA
402-C:25, VI (2006) and the superior
court's hiquidation order, the liquidator is
vested with title to and charged with ad-
ministering and collecting Home's assets
for distribution to Home's creditors. All
persons asserting claims against Home
must file proofs of claim in the New
Hampshire liquidation, and the liquidator's
ability to collect reinsurance payments on
claims made against Home depends upon
the timely filing and proving of claims in
Home's liquidation. A claim can only be
submitted to a reinsurer if it is allowed by
Home's estate, a process overseen by the li-
quidator and the superior court.

RSA 402-C:44 (2006) governs the order of
distribution of claims from a liquidated in-
surcr's cstate, and establishes classes of
claimants as part of the distribution pro-
cess. After a fifty-dollar per claim deduct-
ible, “every claim in each class shall be
paid 1n full or adequate funds retained for
the payment before the members of the
next class receive any payment.” RSA
402-C:44. The statute also provides that
“[n]o subclasses shall be established within
any class.” Id.

RSA 402-C:44 requires that classes of
claims against an insolvent insurance com-
pany's estate be paid in the following or-
der:

[. ADMINISTRATION COSTS. The costs
and expenses of administration, including
but not limited to the following: the actu-
al and necessary costs of preserving or
recovering the assets *476 of the insurer;
compensation for all services rendered in
the liquidation;**716 any necessary fil-
ing fees; the fees and mileage payable to
witnesses; and reasonable attorney's fees.
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(I. POLICY RELATED CLAIMS. All
claims by policyholders, including claims
for unearned premiums in excess of $50,
beneficiaries, and insureds arising from
and within the coverage of and not in ex-
cess of the applicable limits of insurance
policies and insurance contracts issued by
the company....

l. CLAIMS OF THE FEDERAL GOV-
ERNMENT.

V. WAGES.

a) Debts due to employees for services
performed, not to exceed $1,000 to
each employee which have been earned
within one year before the filing of the
petition for liquidation....

b) Such priority shall be in lieu of any oth-
er similar priority authorized by law as
to wages or compensation of employ-
ees.

V. RESIDUAL CLASSIFICATION. All
other claims including claims of any state
or local government, not falling within
other classes under this section....

VI. JUDGMENTS. Claims based solely on
judgments....

VII. INTEREST ON CLAIMS ALREADY
PAID.Interest at the legal rate compoun-
ded annually on all claims in the classes
under paragraphs I through VI from the
date of the petition for liquidation or the
date on which the claim becomes due,
whichever is later, until the date on
which the dividend is declared....

V. MISCELLANEOUS SUBORDIN-
ATED CLAIMS. The remaining claims
or portions of claims not already paid,
with interest, as in paragraph VILI....
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[X. PREFERRED OWNERSHIP CLAIMS.
Surplus or contribution notes, or similar
obligations, and premium refunds on as-
sessable policies....

X. PROPRIETARY CLAIMS. The claims
of shareholders or other owners.

*477 RSA 402-C:44, I-X.

The claims of the AFIA Cedents based
upon their pre-liquidation reinsurance con-
tracts with Home fall into the “all other
claims” category of Class V. SeeRSA
402-C:44, V. The claims of BMC, as a
policyholder of Home, are in Class II. The
superior court determined that it is unlikely
that there will be sufficient assets to make
distributions to classes beyond Class II.
The AFIA Cedents' claims-if paid to Home
under the assumption agreement-would
constitute the largest single asset in Home's
estate and total approximately $231 mil-
lion. Pursuant to the liquidation order, the
AFIA Cedents must submit their claims
against Home to the liquidator in order to
obtain any recovery.

After liquidation proceedings had com-
menced, the liquidator proposed an agree-
ment (the proposed agreement) between
the Home estate and the AFTA Cedents, un-
der which the AFIA Cedents would be re-
quired to submit all of their claims to the
liquidator. Once these claims were al-
lowed, the liquidator would submit them to
the ACE Companies and other reinsurers of
Home to recover reinsurance payments. In
exchange for the filing of their claims, the
liquidator would distribute a portion of this
recovery directly to the AFIA Cedents, and
use the remainder to pay creditors pursuant
to the priority distribution provision of
RSA 402-C:44. Under this arrangement,
the AFIA Cedents would receive distribu-
tions of approximately $78 million. This
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figure corresponds to fifty **717 percent
of the $231 million less deductions for off-
sets and expenses associated with adminis-
tering the agreement. The distributions
would be made to the AFIA Cedents pro-
portionately, based upon the value of their
allowed claims against Home. The pro-
posed agreement would prohibit the AFIA
Cedents from seeking “cut-through” agree-
ments, ie., direct agreements with the ACE
Companies that bypass the liquidator.

By its own terms, the proposed agreement
is subject to the approval of both a majority
in number and seventy-five percent in
value of the AFIA Cedents. It is also sub-
ject to approval by the superior court. Once
approval is obtained from the superior
court, the proposed agreement would be
submitted to the English Court for approv-
al. Upon approving the proposed agree-
ment, the English Court would issue a
“Global Liquidation Order,” which would
be filed with the Financial Services
Agency (FSA), a government regulator of
financial services in the United Kingdom.
Upon the approval or non-objection of the
IFSA, the proposed agreement would be-
come binding upon all creditors of Home,
including the AFIA Cedents.

This litigation commenced when the li-
quidator filed a motion in the superior
court seeking approval of the proposed
a%reement. The ACE Companies and BMC
objected to the motion arguing, in pertinent
part, that: (1) the liquidator lacked author-
ity to enter into the proposed *478 agree-
ment; (2) the proposed payments to the
AFIA Cedents could not properly be classi-
fied as Class I administrative costs; and (3)
the proposed agreement creates a subclass
of creditors within Class V in violation of
the statutory prohibition against subclasses.
SeeRSA 402-C:44.
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‘The superior court issued an order on April
29, 2004, which ruled that the liquidator
was authorized under RSA 402-C:25 to
enter into the proposced agreement with the
ATTA Cedents, and that the proposed
agreement was “consistent with the goals
and purpose of the statute to protect the
interests of the insureds and creditors.”
The ACE Companies and BMC appealed.

We issued an order on September 13, 2004,
vacating the superior court's order. We dir-
ected the court to consider: (1) whether the
superior court has an independent obliga-
tion to assess the fairness of the proposed
agreement; and (2) whether the payment to
the AFIA Cedents qualifies as an
“administration cost” under RSA
402-C:44, 1.

On remand, the superior court ruled that:
(1) the payments to the AFIA Cedents are
Class I “administration costs” because they
constitute the ** ‘actual and necessary costs
of preserving or recovering the assets of
the insurer’ under RSA 402-C:44, [;” and
(2) it has an independent obligation to as-
sess the fairness of the proposed agree-
ment. The superior court also ruled that the
liquidator was authorized under RSA
chapter 402-C to enter into the proposed
agreement and that the liquidator's endorse-
ment of the proposed agreement is
“consistent with the broad purposes and
goals of [RSA chapter 402-C] to protect
the interests of insureds and creditors.”

Following the issuance of the order on re-
mand, the parties filed an interlocutory ap-
peal to this court seeking a determination
of whether, as a matter of law: (1) the li-
quidator is authorized by statute to enter
into the proposed agreement with the AFIA
Cedents; and (2) the payments to the AFIA
Cedents qualify as administrative costs.
We declined the appeal.
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The superior court subsequently held an
evidentiary hearing “to determine whether
the [proposed] agrecment is necessary to
preserve and recover assets of the [Home]
**718 estatc and whether the terms of the
agreement are fair and reasonable.” The
court heard the testimony of the liquidator;
the chief operating officer of Home,
Jonathan Rosen; and JPL team members
Sarah Ellis, Peter Bengelsdorf and Gareth
Hughes. By order dated September 22,
2005, the superior court expressly held that
the proposed agreement was  both
“necessary to preserve access to and mar-
shal the AFIA reinsurances” and “fair and
reasonable.” The superior court granted the
liquidator's motion for approval of the pro-
posed agreement.

The ACE Companies and BMC appecal the
superior court's orders, arguing that the tri-
al court erred by ruling that: (1) the liquid-
ator has *479 authority to enter into the
proposed agreement; (2) payments to the
AFIA Cedents under the proposed agree-
ment constitute “administration costs” un-
der RSA 402-C:44, I, and (3) the terms of
the proposed agreement are fair and reas-
onable. We address each argument in turn.

I Liquidator's Authority

[1] First, we address the ACE Companies'
and BMC's argument that the superior
court erred in holding that the liquidator
has the authority under RSA chapter 402-C
to enter into the proposed agreement. In
particular, they argue that: (1) the liquidat-
or's actions were inconsistent with RSA
chapter 402-C because they violated the
mandatory priority distribution in RSA
402-C:44; (2) nothing in the statute indic-
ates that the legislature intended to grant
the liquidator unfettered discretion; (3)
courts m other states have refused to depart
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from statutory mandates, even where to do
so would increase estate assets; and (4) al-
lowing a deviation from the clear require-
ments of RSA 402-C:44 would open the
door to similar agreements with other cred-
itors or attempts by creditors to enhance
their priority.

In response, the liquidator asserts that: (1)
RSA chapter 402-C grants the liquidator
broad authority to collect assets and gives
“actual and necessary” collection costs
Class I priority so that payment of those
costs is consistent with the provisions of
RSA 402-C:44; (2) RSA 402-C:44 contains
no bar on payment of administration costs
to lower priority creditors; and (3) the
drafting notes to the most recent version of
the Insurer Receivership Model Act spe-
cifically state that a liquidator has the right
to pay Class I administration costs “to per-
sons in any priority class where those ...
payments assist or result in the collection
or recovery of property of the insurer for
the benefit of creditors of the estate.”

We begin our analysis by examining the
language of the relevant provisions of RSA
chapter 402-C.

The interpretation of a statute is a question
of law, which we review de novo. We are
the final arbiters of the legislature's intent
as expressed in the words of the statute
considered as a whole. We first examine
the language of the statute, and, where
possible, ascribe the plain and ordinary
meanings to the words used. When a stat-
ute's language is plain and unambiguous,
we need not look beyond it for further in-
dication of legislative intent, and we will
not consider what the legislature might
have said or add language that the legis-
lature did not see fit to include.

Woodview Dev. Corp. v. Town of Pelham,
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152 N.H. 114, 116, 871 A.2d 58 (2005)
(citations omitted).

*480 RSA 402-C:1, IV (2006) states the
general purpose of chapter 402-C and
provides, in pertinent part: “The purpose of
this chapter is the protection of the in-
terests of insureds, creditors, and the public
**719 generally...” This is achieved
through, among other things:

(a) Early detection of potentially dangerous
conditions in an insurer, and prompt ap-
plication of appropriate corrective meas-
ures ...

(b) Improved methods for rehabilitating in-
surers ... and

«c) Enhanced efficiency and economy of li-
quidation....

RSA 402-C:1, IV(a)-(c).

[2] RSA 402-C:25 sets forth an extensive,
nonexclusive list enumerating the powers
of the liquidator, and provides that subject
to the court's control, a liquidator may
“[clollect all debts and moneys due and
claims belonging to the insurer,” and “do
such other acts as are necessary or expedi-
ent to collect, conserve or protect its assets
or property....”RSA 402-C:25, VI. The stat-
ute also authorizes the liquidator to
“[d]efray all expenses of taking possession
of, [and] conserving ... property of the in-
surer.” RSA 402-C:25, IV. The statute fur-
ther provides the liquidator with the au-
thority “to do such other acts not herein
specifically enumerated or otherwise
provided for as are necessary or expedient
for the accomplishment of or in aid of the
purpose of liquidation.” RSA 402-C:25,
XXII. Thus, on its face, RSA 402-C:25
grants the liquidator broad authority to take
all necessary and appropriate action in col-
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lecting the assets of an insolvent insurer.

Consistent with this authority, the statute
provides that the necessary costs of collect-
Ing assets are a principal expense, giving
Class 1 priority to “administration costs,”
which are defined as “[t]he costs and ex-
penses of administration, including but not
limited to the following: the actual and ne-
cessary costs of preserving or recovering
the assets of the insurer...”RSA 402-C:44,
I. The ACE Companies and BMC contend
that the priority provisions of RSA
402-C:44 fgcially prohibit administrative
cost payments to an entity which is also a
lower priority creditor. However, the plain
language of RSA chapter 402-C contains
no bar on payment of administration costs
to lower priority creditors in order to col-
lect an asset.

The ACE Companies assert that courts in
other states have refused to depart from
statutory mandates, even when to do so
would increase the assets of an insolvent
insurer's estate, citing Kemper Reinsurance
Co. v. Corcoran (In the Matter of Liquida-
tion of Midland Ins. Co.), 79 N.Y.2d 253,
582 N.Y.S.2d 58, 590 N.E.2d 1186 (1992),
and Prudential Reinsurance Co. v. Superi-
or Court, 3 Cal.4th 1118, 14 Cal.Rptr.2d
749, 842 P.2d 48 (1992), for support.
While it is accurate that in both cases the
courts reference the general rule of adher-
ing to the priority of claims in the statutory
scheme, both cases address a different is-
sue not relevant to *481 our discussion;
namely, whether reinsurance debts and
credits generated between a reinsurer and
the original insurer under the terms of their
reciprocal contracts may be set off when
the original insurer becomes insolvent. See
Midland Ins. Co., 582 N.Y.S.2d 58, 590
N.E.2d at 1187-88, 1191; Prudential Rein-
surance Co., 14 Cal.Rptr.2d 749, 842 P.2d
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at 50, 61-62.

The liquidator directs our attention to the
most recent revision of the Insurer Receiv-
ership Model Act (IRMA), adopted by the
National Association of Insurance Com-
missioners (NAIC), which explicitly recog-
nizes that administrative cost payments 1o
creditors to assist in the collection of assets
for the benefit of a broad body of creditors
are consistent with the priorities of distri-
bution. He argues that we may properly
consider IRMA in this context, because not
only is RSA chapter 402-C consistent with
IRMA, but we have previously relied upon
NAIC comments to **720 the Post-
Assessment Property and Liability Insur-
ance Guaranty Association Model Act, see
Benson v. N.H. Ins. Guaranty Assoc., 151
N.H. 590, 599, 864 A.2d 359 (2004).

The New Hampshire legislature has not ad-
opted IRMA. However, RSA chapter
402-C is nearly identical to the 1967 Wis-
consin Insurers Rehabilitation and Liquida-
tion Act (Wisconsin Act), which the NAIC
adopted as the “Model Act.” CompareW1S.
STAT. §§ 645.01-645.90- (1967) withRSA
402-C:1-:61 (2006). See 1 Nat'l Ass'n of
Ins. Comm'rs, Proceedings of the National
Association of Insurance Commissioners
241 (1969). IRMA is a recent revision of
the Model Act. See 3 Nat'l Ass'n of Ins.
Comm'ts, Model Laws Regulations and
Guidelines 555-1 to 555-96 (2006).

Section 801 of IRMA is entitled “Priority
of Distribution,” and is analogous to RSA
402-C:44. Section 801A(1) provides that
the costs and expenses of administration
are given Class I priority status. See id at
555-83. Further, as in RSA 402-C:44, ad-
ministrative costs and expenses include
“[t]he actual and necessary costs of pre-
serving or recovering the property of the
insurer....”/d.In the drafting note to this
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subsection of section 801, the NAIC noted
that:

[mplicit in the powers conferred on the li-
quidator under this Act ... is the right,
subject to approval by the receivership
court, to pay Class 1 administrative costs
to persons in any priority class where
those Class 1 administrative cosl pay-
ments assist or result in the collection or
recovery of property of the insurer for the
benefit of creditors of the estate. Pay-
ments of administrative costs in these cir-
cumstances do not constitute distribu-
tions so as to circumvent priority classes
or establish subclasses within a class.

*482 1d. at 555-84. This note clarifies that
in order to maximize the collection of es-
tate assets, a liquidator is authorized to
enter into agreements in order to encourage
creditors to prosecute their claims, so long
as the agreement results in a net benefit to
creditors of the estate. Given the similarit-
les between IRMA and RSA chapter
402-C, we conclude that the broad Fan—
guage of RSA 402-C:25 confers this same
authority upon the liquidator.

The ACE Companies argue that affirming
the superior court's orders “would set a
precedent for wholesale violations of RSA
402-C:44.” They contend that affirming the
order would permit creditors to freely ne-
gotiate “individual percentage distributions
depending on the value of their claim to the
liquidation.” We disagree. Although RSA
chapter 402-C grants the liquidator broad
authority to administer liquidation proceed-
ings, the court oversees the entire process.
Therefore, any agreement negotiated by the
liquidator requires court approval. SeeRSA
402-C:25 (the liquidator must report to the
court regularly on the progress of the litig-
ation, and any actions the liquidator takes
are “[slubject to the court's control”); RSA
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402-C:45, 1 (the liquidator should “[a]s of-
ten as practicable ... present to the court re-
ports of claims against the insurer with his
recommendations™); RSA 402-C:46, | (the
liquidator shall distribute assets “[ulnder
the direction of the court”). Since the li-
quidator’s actions are closely supervised by
the court, there is little risk that the priority
proc;/isions of RSA 402-C:44 will be viol-
ated.

We thus conclude that the superior court
did not err in ruling that the liquidator has
the authority under RSA chapter 402-C to
enter into the proposed agreement.

*%721 1. Administration Costs

[3] We now address whether the payments
to the AFIA Cedents under the proposed
agreement constitute “administration costs”
under RSA 402-C:44, 1. As noted, RSA
402-C:44 provides that Class | claims must
be paid in full before distributions may be
made to any other classes. Class I claims
include claims for administrative costs and
expenses, which are:

[tlhe costs and expenses of administration,
including but not limited to the follow-
ing: the actual and necessary costs of
preserving or recovering the assets of the
msurer; compensation for all services
rendered in the liquidation; any necessary
filing fees; the fees and mileage payable
tfo witnesses; and reasonable attorney's
ees.

*483 RSA 402-C:44, | (emphasis added).
Class V claims are “[a]ll other claims in-
cluding claims of any state or local govern-
ment, not falling  within ~ other
classes....”RSA 402-C:44, V.

In ruling that the payments to the AFIA
Cedents are Class 1 administrative costs,
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the superior court noted that “the provi-
sions of RSA chapter 402-C are to be liber-
ally construed and that the purpose of the
statute 1S to protect insureds, creditors and
the general public.” It also “considered the
nature and complexity of ... [Home's] in-
surance and reinsurance business, and that
its substantial involvement in the London
market posed significant challenges to the
Liquidator.” The court “recognized the cir-
cumstances which put collection of the as-
set at risk, particularly the fact that the
AFIA Cedents would have little reason to
file and prosecute claims if neither setoff
nor actual distribution were likely.” In sup-
port of this position, the court cited to the
testimony of the JPL team members. The
superior court found that, under RSA
402-C:44, 1, “the structure of the agree-
ment was necessary to preserve and recov-
er assets.” It also stated that “with the
agreement the Liquidator would be able ‘to
marshal assets to be distributed to creditors
which would otherwise be unavailable.” ”

The ACE Companies and BMC argue that
the superior court's ruling that the pay-
ments to the AFIA Cedents are administra-
tion costs is “contrary to the language and
clear intent of RSA 402-C:44, 1.” They first
contend that the proposed payments to the
AFIA  Cedents cannot be qualified as
“administration costs” because they arose
from the pre-liquidation AFIA contracts,
and that administration costs only arise
from post-liquidation transactions. Second,
they argue that the proposed agreement
creates an impermissible subclass by split-
ting the Class V creditors into two groups.
Third, the ACE Companies and BMC chal-
lenge the superior court's ruling that the
payments to the AFIA Cedents were
“necessary costs” of preserving Home's es-
tate.
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In arguing that the proposed payments to
thc AFIA Cedents cannot be qualified as
“administration costs” becausc they arose
from pre-liquidation transactions, the ACE
Companies rely upon a line of bankruptcy
cascs holding that “administration costs”
include only rights to payment that arise
post-liquidation, and exclude claims that
arise pre-liquidation. See Mass Div. of Em-
pl. and Training v. Boston Reg'l Med. Cir.,
291 F.3d 111, 125 (Ist Cir.2002); Woburn
Assoc. v. Kahn ( In re Hemingway Trans-
port, Inc.), 954 F2d 1, 5 (Ist Cir.1992); In
re Iood Barn Stores, Inc., 175 B.R. 723,
728 (Bankr.W.D.Mo0.1994). They urge us
to apply the reasoning of the bankruptcy
cases here, contending that the proposed
agreement is based upon the AFIA
Cedents' claims against lHome, which arose
from the pre-liquidation AFIA treaties.

**722 *484 The bankruptcy cases cited
above involved the interpretation of 11
US.CA. § 503 (Supp.2006). Entitled
“Allowance of administrative ~expenses,”
11 US.C.A. § 503(b)(1)-(8) enumerates a
list of items that may be considered admin-
istrative expenses, such as “wages, salaries,
and commissions for services rendered
after the commencement of the case”; id. §
503(b)(1)(A)(i), and “reasonable compens-
ation for professional services rendered by
an attorney or an accountant of an entity
whose expense is allowable” by statute, id.
§ 503(b)(4).

We are not persuaded that the interpreta-
tion of “administrative expenses” in bank-
ruptcy cases applies to the definition of
“administration costs” in RSA 402-C:44, 1.
A comparison of the language of the re-
spective statutes reveals that they differ in
terms of what is meant by “administrative
costs and expenses.” Unlike the bankruptcy
statute, which contains a specific list of
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items that constitute administrative ex-
penses, RSA 402-C:44, 1, defines adminis-
tration costs more generally by including
“the actual and necessary costs of pre-
serving or recovering the assets of the in-
surcr.” This definition encompasses a much
broader category of items and transactions
than is found in the bankruptcy code.

Even if we were to assume that claims and
rights to payment that arise pre-liquidation
cannot constitute “administration costs”
under RSA 402-C:44, 1, we are not per-
suaded that the proposed payments to the
AFIA Cedents arosc pre-liquidation. The
proposed payments do not arise from the
AFIA Cedents' Class V claims themselves,
but rather as an inducement for the AFIA
Cedents to file claims in the liquidation in
order to bring a net benefit to creditors of
the estate. Thus, while the AFIA Cedents'
claims against Home arose pre-liquidation,
their right to payment under the proposed
agreement will arise post-liquidation.

The ACE companies and BMC rely upon
an insurance liquidation case in which the
Georgia Court of Appeals refused to quali-
fy claims that arose from pre-liquidation
transactions as administrative expenses.
See Oxendine v. Comm'r of Ins. of North
Carolina, 229 Ga.App. 604, 494 S.E.2d
545 (1997). They argue that the proposed
payments to the AFIA Cedents are akin to
the pre-liquidation claims in Oxendine, and
cannot be classified as “administrative
costs.” We disagree.

In Oxendine, the Georgia Commissioner of
Insurance (GCI) had settled claims of the
North Carolina Commissioner of Insurance
(NCCI) and FICA Marketing, Inc. (FICA)
against an insurer during a court-approved
rehabilitation of the insurer. Id at 546-47.
The rehabilitation efforts failed and the in-
surer was declared insolvent. /d at 547.

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?sv=Full&prid=ia7448749000001212ff601... 5/11/2009




913 A.2d 712
154 N.H. 472,913 A.2d 712
(Cite as: 154 N.H. 472,913 A.2d 712)

NCCI and FICA then asserted that their
claims against the insolvent insurer were
entitled to priority status as costs and ex-
penses of administration. /d The trial court
overseeing the liquidation agreed, and GCI
appealed. /d.

*485 The Oxendine court reversed. Inter-
preting a provision similar to RSA
402-C:44, 1, seeGA.CODE ANN. §
33-37-41(1)(2005), it ruled that “[n]o reas-
onable definition of ‘costs' or ‘expenses'
can include the claims which [NCCI and
FICA] assert. These claims are for money
which [NCCI and FICA] claim from [the
insurance company's] estate and not admin-
istrative costs and expenses incurred.” Id.
at 548. Oxendine held that giving the
claims of NCCI and FICA priority as Class
I administrative expenses violated thc man-
datory priority set forth in the liquidation
statute. /d.

We disagree with the ACE Companics and
BMC that Oxendine applies to this case. In
Oxendine, the claims brought by *%*723
NCCI and FICA were settled claims
against the insurer that arose pre-li-
uidation. The liquidation of the insurer
id not change the fact that NCCI and
FICA still had unpaid claims against the in-
surer that arose from their pre-liquidation
right to payment. In this case, unlike in Ox-
endine, the AFIA Cedents' right to pro-
posed payments will arise post-liquidation,
based upon the proposed agreement. While
the AFIA Cedents' Class V claims arose
pre-liquidation, their right to payment for
filing these claims in the liquidation pro-
ceeding will arise post-liquidation.

[4] Moreover, we disagree that the pro-
posed agreement creates an impermissible
subclass by splitting Class V into two
groups. Payments of Class I administration
costs, by definition, do not constitute a
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“distribution” to a lower priority class, and
therefore do not create a subclass of Jower
priority creditors.

[5] The ACE Companies arguc that cven if
the payments are administration costs, the
superior court erred by ruling that they are
“necessary costs” of preserving and recov-
ering the assets of Home, within the mean-
ing of RSA 402-C:44, 1. After an eviden-
tiary hearing, the superior court found that
the proposed agreement was necessary be-
cause “the Liquidator could not have mar-
shaled this asset absent the contingent pay-
ments....” It also ruled that “the Liquidator
has met his burden of proving that a reas-
onable liquidator under the circumstances
would have concluded that the agreement
was necessary to preserve access to and
marshal the AFIA reinsurances.”

First, the ACE Companies argue that “the
[sluperior [c]ourt applied the wrong stand-
ard in determining the necessity issue.”
They contend that the proper standard is
“whether the AFIA Cedents, in the absence
of the [Proposed] Agreement, would have
filed and prosecuted their claims.” They ar-
gue that the superior court erroneously ap-
plied the standard of “whether it was reas-
onable for the Liquidator to conclude that
an agreement with the AFIA Cedents was
necessary....”

RSA 402-C:25, VI provides that the liquid-
ator may take measures that “are necessary
or expedient to collect, conserve or protect
[the insurer's] *486 assets or property....”
We will assume, as the ACE Companies
argue, that the appropriate standard is
whether the AFIA Cedents, in the absence
of the proposed agreement, would have
filed and prosecuted their claims. In light
of the superior court's finding that “the Li-
quidator could not have marshaled [$231
million in reinsurance payments on the
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AFJA Cedents' claims] absent the contin-
gent payments,” we are not persuaded that
the superior court applied the incorrect
standard in determining the necessity of the
proposed agreement.

Next, the ACE Companics and BMC argue
that “[a]n objective examination of the
evidence reveals that the AFIA Cedents
would have filed and prosecuted claims
even in the absence of the Proposed Agree-
ment.” They contend that the AFIA
Cedents had “several incentives for the fil-
ing and prosecution of reinsurance claims,
including the preservation of set off, tax
concerns and the possibility of a better than
expected return for the estate.” They also
assert that “the AFIA Cedents' prosecution
of their pre-liquidation claims would not
cease once the level of setoff is reached ...,
nor would it be difficult or costly to pro-
secute the claims.” Finally, the ACE Com-
panies argue that the superior court erred
by finding that there was “significant legal
uncertainty” as to whether the AFIA
Cedents could negotiate a cut-through deal
with the ACE Companies because, under
the terms of the assumption agreement, the
AFIA **724 Cedents could not legally ne-
gotiate a “cut-through” deal.

The liquidator contends that the superior
court made a factual finding that “the
AFIA Cedents would not file and prosecute
claims in excess of offset without an in-
centive.” The liquidator asserts that the
testimony at the evidentiary hearing that
the court found to be credible amply sup-
ports the conclusion that the agreement
was necessary. Further, the liquidator as-
serts that the superior court properly found
that “there was uncertainty over potential
direct dealing between [the ACE Compan-
ies] and [the] AFIA Cedents to circumvent
Home.”He argues that Nationwide Mutual
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Insurance. Co. v. Home Ins. Co., 150 F.3d
545 (6th Cir.1998), cert. denied 525 U.S.
1140, 119 S.Ct. 1030, 143 L.Ed.2d 39
(1999), “left open the status of cut
through” litigation, while Koken v. Legion
Insurance. Co., 831 A2d 1196, 1236
(Pa.Commw.Ct.2003), *showed cut
through litigation is allowable on particular
facts,” and thus “the Court had ample reas-
on to conclude that direct dealing was a
credible threat.”

[6][7] We will uphold the superior court's
findings and rulings unless they lack evid-
ential support or are legally erroneous.
Cook v. Sullivan, 149 N.H. 774, 780, 829
A.2d 1059 (2003). We defer to the superior
court's resolution of conflicting testimony,
evaluation of credibility, and determination
of the weight to be given evidence. Id.

*487 After reviewing the record, we con-
clude that there was sufficient evidence to
support the superior court's finding that the
AFIA Cedents would not file and prosecute
claims without a financial incentive. In par-
ticular, JPL team member Sarah Ellis testi-
fied that she interviewed representatives of
several AFIA Cedent companies who in-
formed her that because they were subor-
dinated creditors, they saw no economic
benefit to submitting claims to the Home
Estate. JPL team member Gareth Hughes
testified about his concern that creditors
would have no economic incentive for pro-
secuting their claims. In addition, there was
sufficient evidence to support the court's
conclusion that cut—througg litigation was a
threat. Both Sarah Ellis and Gareth Hughes
testified that the AFIA Cedents were in
talks to form side agreements with the
ACE Companies.

Furthermore, we agree that the Nationwide
decision leaves uncertainty as to whether
cut-through deals between the ACE Com-
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panies and the AFIA Cedents are legally
permissible. In that case, Nationwide Mu-
tual Insurance Company (Nationwide) pur-
chased reinsurance from Home, which at
that time was a member of the AFIA. Na-
tionwide Mutual Ins. Co., 150 F3d at
546-47 & n. 2. Subsequently, CIGNA In-
surance Company and its subsidiaries (the
CIGNA defendants) entered into an as-
sumption agreement with Home and the
other members of the AFIA, wherein it
“agreed to purchase all interests in and
rights to the policies and contracts that
Home and the other AFIA members
entered into through the AFIA pool.” /d. at
547. The assumption agreement at issue in
Nationwide is the same assumption agree-
ment in this case.

Nationwide sued both Home and the
CIGNA defendants, alleging that “Home
and the CIGNA defendants had breached
reinsurance contracts under which they
were responsible for paying certain claims
filed against Nationwide.” Id. at 546. The
district court referred Nationwide's claims
against both Home and the CIGNA defend-
ants to arbitration, and dismissed the entire
case. See id. at 547. The CIGNA defend-
ants appealed.

The primary issue on appeal was “whether
the district court erred in concluding**725
that Nationwide could bring a claim dir-
ectly against the CIGNA defendants by vir-
tue of the CIGNA defendants' assumption
of the reinsurance contract between Na-
tionwide and Home....”/d. at 548. The ap-
peals court concluded that Nationwide
could not bring a claim directly against
CIGNA. /d. The court interpreted disclaim-
er language in the assumption agreement
and held that the language unequivocally:

bars any person or entity, except the parties
to the Assumption Agreement (the mem-
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bers of AFIA and the CIGNA defend-
ants), from suing on any of the obliga-
tions undertaken pursuant to the Assump-
tion Agreement, including the CIGNA
defendants' *488 obligation to make pay-
ments on the reinsurance contract
between Nationwide and Home.

ld. (emphasis added). Despite this holding,
the court acknowledged that Home's in-
solvency could affect “the parties' respect-
ive rights and obligations.” /d. at 549. The
court did not address this issue, however,
because it concluded the issue was not ripe
for review. Id.

Although the disclaimer language in the as-
sumption agreement technically bars cut-
through litigation by the AFIA Cedents,
the Nationwide decision is silent on the is-
sue of whether it would be permissible for
the AFIA Cedents to deal directly with the
ACE Companies outside of court sub-
scquent to Home's insolvency. Moreover,
the facts and circumstances have changed
since  Nationwide. Most significanily,
Home is now insolvent. In light of the ap-
peals court's decision in Nationwide,
whether or not the AFIA Cedents can pur-
sue cut-through litigation or deal directly
with the ACE Companies is an open ques-
tion.

While we conclude that the evidence sup-
ports the superior court's finding that the
proposed agreement was necessary, there
are also significant policy reasons that rein-
force the court's decision. As noted previ-
ously, the purpose of RSA chapter 402-C is
to protect preferred creditors by reserving
assets for them, including people insured
by Home, and people with claims against
those insured by Home. SeeRSA 402-C:1,
IV. RSA 402-C:1, UI provides that the stat-
ute should be “liberally construed” to ef-
fectuate this purpose. Further, RSA
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402-C:25 grants the liquidator broad au-
thority to collect the assets of an insolvent
insurer. A liberal construction of the stat-
utory language supports a finding that the
proposed payments to the AFIA Cedents
are necessary to collect and preserve assets
of Home's estate. By contrast, the ACE
Companies' and BMC's reading of the stat-
ute would prevent collection of additional
assets by barring payment of necessary
costs.

As a final point, there is no doubt that the
ACE Companies would reap a substantial
windfall in the absence of the proposed
agreement by depriving Home's creditors
of the amounts they would have paid but
for Home's insolvency. This would frus-
trate the legislative purpose of obtaining
full payment from reinsurers despite an in-
surer's insolvency. SeeRSA 402-C:36; see
alsoRSA  405:49, 1 (2006)(“Reinsurance
Insolvency”). Accordingly, for the forego-
ing reasons, we conclude that the payments
to the AFIA Cedents under the proposed
agreement constitute “administration costs”
under RSA 402-C:44, 1.

*489 1II. Fair and Reasonable

[8] Finally, we address the ACE Compan-
1es' and BMC's argument that the superior
court erred in concluding that the proposed
agreement is fair and reasonable. First, the
ACE Companies and BMC argue that the
court failed to apply the controlling multi-
factored standard for fairness and reason-
ableness. They assert **726 that our order
dated September 13, 2004, specifically dir-
ected the superior court to apply the multi-
factored tests set forth in Matter of Boston
& Providence Rail Road Corp.. 673 F.2d
1T (1st Cir.1982), and In re Estate of Indi-
an_Motorcycle Manufacturing, Inc., 299
B.R. 8 (D.Mass.2003), vacated in part on
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other grounds by 452 F.3d 25 (lIst
Cir.2000), when considering the fairness of
the proposed agreement on remand.
Second, they argue that proper application
of the multi-factored test demonstrates that
the proposed agreement is neither fair nor
rcasona}lj)le as a matter of law.

As the ACE Companies and BMC cor-
rectly point out, we issued an order on
September 13, 2004, vacating the superior
court’s April 29, 2004 order in which it de-
termined that the proposed agreement was
lawful and consistent with the goals and
purpose of RSA chapter 402-C. In our or-
der, we directed the court to consider on re-
mand whether it had an “independent ob-
ligation to assess the fairness of the agree-
ment with the AFIA Cedents.” We cited
Maitter of Boston & Providence R.R. Corp.
for the proposition that, in a reorganization
proceeding, a bankruptcy court must “act
independently, out of its own initiative, for
the benefit of all creditors™ when assessing
the fairness of a compromise with credit-
ors. Matter of Boston & Providence R.R.
Corp., 673 F.2d at 13. We also cited Indian
Motorcycle, which lists factors for a bank-
ruptcy court in a Chapter 7 proceeding to
consider when assessing whether a com-
promise with creditors is fair. In re Estate
of Indian Motorcycle Mfe., Inc., 299 B.R.
at 20. These factors include:

(1) the probability of success in the litiga-
tion being compromised;

(2) the difficulties, if any, to be en-
countered in the matter of collection;

3) the complexities of the litigation in-
volved, and the expense, inconvenience,
and delay attending it; and

4) the paramount interest of the creditors
and a proper deference to their reason-
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able views.
Id

On remand, the superior court recognized
that 1t had “an independent obligation to
assess the fairness of the agreement with
the AFIA Cedents.” Thereafter, the court
held an evidentiary hearing to determine
*490 whether the terms of the agreement
are fair and reasonable. Evidence presented
at the five-day hearing addressed the cir-
cumstances and terms of the agreement and
compromise with AFIA Cedents. After
considering all of the evidence presented at
the hearing, the court concluded that the
plr)oposed agreement was fair and reason-
able.

The court reviewed the agreement “with
the paramount interest of creditors in
mind,” and found that “ACE's rights as a
claimant and creditor and its rights to
sctoff under RSA 402-C:34 are unimpaired
by the pending agreement and thus the
agreement is not unfair to ACE.”The court
found the testimony of the JPL team mem-
bers to be highly credible, and gave “due
deference to the business judgment of Mr.
Bengelsdorf, Mr. Rosen and Mr. Hughes
that it was necessary to negotiate an agree-
ment with the AFIA Cedents to assure that
the largest single asset of the estate was not
lost.” See id. at 21 (“The court may give
substantial deference to the business judg-
ment of a bankruptcy trustee when decid-
ing whether to approve a settlement.”).
Further, the court found that “[u]nder the
agreement the Liquidator stands to collect
a portion of reinsurances otherwise at risk,
for purposes of providing a direct and sub-
stantial benefit to Class II claimants, which
comprise ninety (90) percent of all
claimants.”

**727 The superior court did not precisely

Page 18 of 18

Page 17

apply the multi-factor test outlined above.
Indeed, a precise application of the Indian
Motorcycle factors is difficult in this case
because of the complex reinsurance obliga-
tions at issue. However, the court's order
demonstrates consideration of the relevant
factors, given the complexities of this case,
and we concur with the court's decision
that the agreement was fair and reasonable.
First, the evidence demonstrates that the
AFIA Cedents would not have filed claims
against the Home estate without a financial
incentive. Sccond, the AFIA Cedents'
claims are significant, totaling approxim-
ately $231 million. The substantial dollar
amount of these claims suggests that it is
reasonable to assume that collection pro-
ceedings would be lengthy, complex, and
difficult. Most importantly, as the superior
court properly concluded, the agreement
benefits the Class II claimants to Home's
estate since it increases the likelihood that
their claims will be paid.

Based upon the foregoing, we conclude
that the superior court correctly ruled that
the proposed agreement was fair and reas-
onable.

Affirmed.

BRODERICK, C.J., and DALIANIS and
GALWAY, 1., concurred.

N.H.,2006.
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NOTICE: This opinion is subject to motions for rehearing under Rule 22 as
well as formal revision before publication in the New Hampshire Reports.
Readers are requested to notify the Reporter, Supreme Court of New
Hampshire, One Charles Doe Drive, Concord, New Hampshire 03301, of any
editorial errors in order that corrections may be made before the opinion goes
to press. Errors may be reported by E-mail at the following address:
reporter@courts.state.nh.us. Opinions are available on the Internet by 9:00
a.m. on the morning of their release. The direct address of the court's home
page is: http://www.courts.state.nh.us/supreme.
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DALIANIS, J. The respondent, Roger A. Sevigny, Commissioner of
Insurance of the State of New Hampshire, as liquidator of The Home Insurance
Company (the liquidator), appeals an order of the Superior Court {Conboy, J.)
sustaining a referee’s ruling granting a setoff claim asserted by the appellee,
Century Indemnity Company {CIC), in the liquidation of The Home Insurance
Company (Home). We reverse and remand.




This is the fourth in a series of opinions we have issued in connection
with the liquidation of Home. See In the Matter of Liquidation of Home Ins.
Co., 154 N.H. 472 (2006) (Home I); In the Matter of Liquidation of Home Ins.
Co., 157 N.H. 543 (2008) (Home II); In the Matter of Liquidation of Home Ins.
Co., 158 N.H. __, 965 A.2d 1143 (2009) (Home IIl). The following facts either
are drawn from our prior opinions or are supported by the record in the instant
appeal.

Home is an insurance company, organized under the laws of New
Hampshire, which was declared insolvent and placed in liquidation in 2003.
Home II, 157 N.H. at 544. The liquidator is vested with title to and charged
with administering and collecting Home’s assets for distribution to Home’s
creditors. Home I, 154 N.H. at 475. All persons asserting claims against Home
must file proofs of claim in the New Hampshire liquidation proceeding. Id.

CIC is an insurance company organized under the laws of Pennsylvania,
which reinsures Home with respect to certain contracts between Home and
other insurers. Home II, 157 N.H. at 544-45. As claims under these contracts
are allowed against Home in liquidation, CIC remits funds to Home pursuant to
an agreed-upon claims protocol. Id. at 545. This means that for the purposes
of the liquidation proceeding, CIC is a debtor of Home. The claims protocol
provides that these payments “shall be net of set off in compliance with” RSA
402-C:34 (2006), or as otherwise allowed under New Hampshire law. Id.

“Setoff is the process by which two contracting parties reduce mutual
debts and credits to arrive at a net balance.” Branum & a., Setoffs
Recoupments, & Voidable Preferences — In the Insolvency Process, in American
Bar Association, Law and Practice of Insurance Company Insolvency Revisited
909 (Semaya ed. 1989). Setoff “allows entities that owe each other money to
apply their mutual debts against each other, thereby avoiding the absurdity of
making A pay B when B owes A.” Citizens Bank of Md. v. Strumpf, 516 U.S.
16, 18 (1995) (quotation omitted).

In addition to being a reinsurer of Home, CIC is a co-insurer with Home
of Pacific Energy Company (PECO), meaning that both CIC and Home are
primary insurers of PECO. The disputed setoff claim arose in connection with
a 2005 confidential settlement agreement between PECO and CIC to which
Home was not a party. Under this agreement, governed by Pennsylvania law,
CIC paid PECO $13 million to settle certain environmental coverage claims and
agreed, among other things, not to “seek indemnification for, reimbursement
of, contribution toward or subrogation rights concerning” amounts it paid
under the agreement from “any other insurer or alleged insurer of PECO.” CIC
was allowed, however, to pursue its rights for indemnification, reimbursement,
contribution or subrogation against its own reinsurers and against any insurer
that sought contribution from it.




In 2007, CIC and PECO entered into another agreement, concerning
asbestos liabilities, and, for “collective consideration,” also amended the 2005
agreement. (Emphasis omitted.) The amendment specifically allowed CIC, at
its own expense, to “seek indemnification for, reimbursement of, contribution
toward or subrogation rights concerning, or exercise any other rights it may
have to recover” amounts it paid to PECO under the 2005 agreement “from any
currently insolvent insurer of PECO.” Home was not a party either to the 2007
agreement or to the amendment to the 2005 agreement.

Thereafter, CIC filed a claim under the claims protocol, seeking to setoff
$8 million of the $13 million PECO settlement against reinsurance amounts
the liquidator was asserting against CIC. CIC argued that Home owed it $8
million out of the $13 million settlement with PECO under the doctrines of
subrogation and contribution.

The liquidator disagreed with the validity of the asserted setoff and the
parties jointly requested that the referee deem the matter a disputed claim
proceeding to be resolved in accordance with RSA chapter 402-C and an
established claim procedure order. See Home II, 157 N.H. at 546. The referee
granted the setoff. The trial court sustained this decision, and this appeal
followed.

On appeal, the liquidator argues that RSA 402-C:34, II(b) precludes the
asserted setoff. The interpretation of a statute is a question of law, which we
review de novo. Id. We are the final arbiters of the legislature’s intent as
expressed in the words of the statute considered as a whole. Id. We first
examine the language of the statute, and, where possible, ascribe the plain and
ordinary meanings to the words used. Id. Our goal is to apply statutes in light
of the legislature’s intent in enacting them, and in light of the policy sought to
be advanced by the entire statutory scheme. Id. at 547.

The right of setoff with respect to debts owed to an insolvent insurer is
typically governed by statute. Dassenko, Obligations and Duties of the
Liquidator to Reinsurers: A Liquidator’s Perspective, in American Bar
Association, supra at 663. Such statutes generally allow persons, including
reinsurers, to set off mutual debts or mutual credits against the insolvent
party, except under certain circumstances. Id. In New Hampshire, setoff
against an insolvent insurer is governed by RSA 402-C:34.

RSA chapter 402-C is a broad remedial statute aimed at protecting
“preferred creditors by reserving assets for them, including people insured by
Home, and people with claims against those insured by Home.” Home I, 154
N.H. at 488; see RSA 402-C:1, IV (2006). Another legislative purpose is to
“obtain] ] full payment from reinsurers despite an insurer’s insolvency.” Home
I, 154 N.H. 488; see RSA 402-C:36, :49 (2006). RSA 402-C:1, III (2006) directs




that RSA chapter 402-C be “liberally construed” to effect its purposes. Home I,
154 N.H. at 488.

RSA 402-C:34, I, provides: “SETOFFS ALLOWED IN GENERAL. Mutual
debts or mutual credits between the insurer and another person in connection
with any action or proceeding under this chapter shall be set off and the
balance only shall be allowed or paid, except as provided in paragraph I.” This
provision is mandatory. It grants the liquidator no discretion to disallow a
setoff that meets all of the statutory requirements. Home II, 157 N.H. at 553-
54. Because “setoff is an exception to the orderly procedures for discharging
claims against an insolvent debtor,” Koken v. Legion Ins. Co., 900 A.2d 418,
423 (Pa. Commw. Ct. 2006}, RSA 402-C:34, I, allows setoff only where
mutuality of obligation exists. To be mutual, debts to be set off must be due to
and from the same persons in the same capacity. Home II, 157 N.H. at 547.

RSA 402-C:34, II sets forth three exceptions to the setoff mandate. We
are concerned with RSA 402-C:34, II(b), which provides: “No setoff shall be
allowed in favor of any person where[ | . . . [tlhe obligation of the insurer to the
person was purchased by or transferred to the person with a view to its being
used as a setoff.” RSA 402-C:3, XVII (2006) defines a “transfer” to include “the
sale and every other method, direct or indirect, of disposing of or parting with
property or with an interest therein or with possession thereof.”

In this case, for the purposes of RSA 402-C:34, II(b), Home is the
“insurer” and CIC is the “person” seeking setoff. See RSA 402-C:2, :3, III
(2006). The “obligation” at issue is Home’s obligation to provide contribution to
CIC. Thus, RSA 402-C:34, II(b) precludes a setoff in CIC’s favor where it
purchased, or had transferred to it, Home’s obligation to provide contribution
to it with a view to using this as a setoff against amounts it owes to Home as
Home’s reinsurer. Because CIC concedes that it entered into the 2007
transaction for the purpose of obtaining a setoff, the issue before us is whether
this transaction constituted the “purchase” or “transfer” of Home’s obligation to
provide contribution.

CIC contends that it never purchased, or had transferred to it, Home’s
obligation to provide contribution because this obligation arose in 2005 as a
matter of law under the doctrine of joint and several liability. Under
Pennsylvania law, which governed the 2005 agreement, CIC was jointly and
severally liable to PECO for the entirety of its claim. See J.H. France
Refractories v. Allstate, 626 A.2d 502, 509 (Pa. 1993). As CIC contends that it
paid more than it owed, it obtained a right to seek contribution from Home.
See id.; see also 15 L. Russ & T. Segalla, Couch on Insurance 3d § 217:4, at
217-12 (1999) (right to contribution among insurers arises when “single
insured is covered by concurrent . . . insurance, and one insurer paid all, or
greater than its share, of a loss”).




Despite its 2005 agreement with PECO not to seek contribution from
PECO’s other insurers, CIC contends that Home’s obligation to it and its right
to enforce the obligation remained intact. CIC argues that, in 2007, when it
paid PECO consideration to amend the 2005 agreement, it merely obtained the
right to pursue Home for contribution unfettered by a potential breach of
contract action by PECO. CIC asserts that the consideration it paid PECO for
the amendment to the 2005 agreement was the “purchase” of the right to be
relieved of its prior promise not to seek contribution from Home and of the
threat of a breach of contract action for doing so. RSA 402-C:34, Ii(b), CIC
contends, does not preclude this “purchase” because it was not a “purchase” of
Home'’s obligation to provide contribution.

CIC’s argument has some appeal, as it rests upon the literal, plain
meaning of RSA 402-C:34, II(b). We must reject this narrow construction of
RSA 402-C:34, II(b}, however, because we are mandated by statute to construe
RSA chapter 402-C liberally to effectuate its purposes.

A principal purpose of RSA chapter 402-C is to reserve assets for
preferred creditors. Home I, 154 N.H. at 488. An additional purpose is to
ensure that Home’s reinsurers make full payment despite Home’s insolvency.
Id.; see RSA 402-C:36, :49 (2006). Construing the exceptions to the setoff
mandate narrowly is contrary to these purposes. We must, therefore, construe
the exceptions to the setoff mandate broadly to achieve the purposes of RSA
chapter 402-C. Cf Home I, 154 N.H. at 488 (discussing need to liberally
construe another provision of RSA chapter 402-C).

Here, CIC agreed with PECO in 2005 that it would not seek contribution
from Home. In 2007, CIC paid PECO consideration in exchange for the ability
to assert such a claim. CIC conceded that it entered into this arrangement
with a view to using the claim as a setoff. While before the 2007 amendment,
CIC had contracted not to bring a contribution claim against Home, after it
paid PECO consideration to amend the 2005 agreement, which it did with a
view to using its contribution claim as a setoff, it was free to bring such a
claim. We believe that this transaction is the “purchase” or “transfer” of
Home’s obligation to provide contribution, and/or CIC’s right to enforce this
obligation, within the meaning of RSA 402-C:34, Ii(b). As the liquidator aptly
observes, “CIC’s distinction between a claim and the right to assert the claim is
too fine. Where CIC paid specifically to obtain the ability to setoff, . . . the 2007
transaction is comprehended within RSA 402-C:34, Ii(b).”

At the very least, as a result of the 2007 transaction, PECO “partfed]
with?” its interest in preventing CIC from enforcing Home’s obligation to provide
contribution. As CIC concedes, the 2007 amendment “extinguishled] PECO’s
right to prevent CIC from collecting or setting off the Home Contribution.” This




constitutes a “transfer” within the meaning of RSA 402-C:34, Ii(b). See RSA
402-C:3, XVII.

Disallowing CIC’s setoff comports with the overall purpose of the setoff
provision, which is to prevent debtors of insolvent insurers from acquiring
claims for use as setoffs to reduce their obligations to the detriment of the
insurer’s creditors. Cf. Continental Trust Co. v. Chi. Title Co., 229 U.S. 435,
444 (1913) (discussing purpose of Section 68 of the Federal Bankruptcy Act of
1898, upon which the parties agree RSA 402-C:34, II(b) was based).

This is not to say that CIC, as a reinsurer of Home, may never use setoff
to reduce the amounts it owes Home. RSA 402-C:34 specifically gives CIC this
right, provided certain requirements are met, as does the claims protocol. See
Home 11, 157 N.H. at 553.

In this case, as the liquidator concedes, had CIC not agreed in 2005 to
not seek contribution against Home, it could have done so and asserted its
contribution claim as a setoff under RSA 402-C:34. The problem here is that
not only did CIC agree in 2005 not to assert a contribution claim against
Home, but also, in 2007, it paid PECO money to be relieved of this agreement.
Such conduct falls within one of the statutorily created exceptions to the setoff
mandate, broadly construed.

CIC contends that RSA 402-C:34, II(b) applies only when a liquidated
insurer’s debtor purchases a claim that belongs to another party. CIC, in
effect, purchased its own claim for contribution against Home, not a claim that
belonged to another party. RSA 402-C:34, II{b), however, is not limited to the
purchase or transfer of claims belonging to other parties. There is nothing in
the plain language that precludes applying RSA 402-C:34, II(b) to the instant
case.

For all of the above reasons, therefore, we hold that the trial court erred
when it ruled that CIC’s setoff was permissible. While the liquidator contends
that Home’s estate is entitled to interest at a legal rate on payments CIC
wrongfully withheld based upon setoff, we decline to decide this issue in the
first instance, without prejudice to the liquidator making this argument to the
trial court.

Reversed and remanded.

BRODERICK, C.J., and DUGGAN and HICKS, JJ., concurred.






